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enforce TABOR’s election provisions.  It
ensures that the voting franchise is not un-
duly restricted and prevents a court from
lightly setting aside the results of an elec-
tion.  See Bickel v. City of Boulder, supra,
885 P.2d at 227 (‘‘we hold that a ‘substan-
tial compliance’ standard is the proper
measure when reviewing claims brought to
enforce [TABOR’s] election provisions’’).

Conversely, TABOR was passed to place
limits on the revenue and spending of state
and local government.  It specifically pro-
vides that ‘‘[r]evenue collected, kept, or spent
illegally TTT shall be refunded with 10% an-
nual simple interest.’’  Colo. Const. art. X,
§ 20(1) (emphasis added).  It contains no ‘‘de
minimis’’ or ‘‘substantial compliance’’ excep-
tion to its revenue and spending provisions.

Here, the overage is exactly what TABOR
was intended to preclude.  See City of Auro-
ra v. Acosta, 892 P.2d 264, 267 (Colo.1995)
(when interpreting a constitutional provision
a court must consider ‘‘the mischief to be
avoided’’ (quoting People v. Y.D.M., 197 Colo.
403, 407, 593 P.2d 1356, 1359 (1979)).  More-
over, the General Assembly has provided
districts with a simple means to effectuate a
refund, no matter how small, in § 39–1–111.5.
It would be inconsistent to review TABOR’s
revenue limitations under a substantial com-
pliance standard where a statute that speci-
fies no minimum amount for a refund simul-
taneously directs how a refund should be
effectuated.

Neither party addressed § 39–1–111.5 in
the trial court.  Acknowledging the overage,
the District stated that it intended to insti-
tute a refund by adjusting its mill levy, and it
represents on appeal that the adjustment has
been made.  However, because we have no
way to verify this assertion and the record
does not confirm that a refund has been
made, we must remand the case for a deter-
mination of whether the District has refund-
ed the overage in compliance with § 39–1–
111.5 or in another reasonable manner con-
sistent with § 20(1) of TABOR.

IV.

We do not address the District’s cross-
appeal in which it contends the trial court
erred in failing to strike plaintiff’s conclusory
affidavit.  Our conclusion that there is no
genuine issue of material fact moots the Dis-
trict’s contention.

The judgment is reversed as to the $8,430
revenue overage, and the judgment is af-
firmed in all other respects.  The case is
remanded for a determination of whether the
District has made a reasonable refund in
accordance with TABOR.

HAWTHORNE and METZGER *, JJ.,
concur.
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(1) active efforts were made to reunite
family as required by Indian Child
Welfare Act (ICWA);

(2) witness was not required to have spe-
cial knowledge of Indian life to be qual-
ified to testify;

(3) Indian father had emotional illness re-
quiring termination of his parental
rights; and

(4) evidence supported findings that there
were no less drastic alternatives to ter-
mination of parental rights and that
terminating parental rights was in
child’s best interests.

Affirmed.

1. Indians O134(2)

Evidence supported finding that active
efforts had been made to reunite family as
required by Indian Child Welfare Act
(ICWA) before proceedings could be brought
to terminate parental rights; extensive ser-
vices were provided to father by social ser-
vices department during previous two depen-
dency cases, including treatment plans for
family which required father to treat his
drug problem, to have mental health as-
sessed and treated, to address issues with
domestic violence, to remain law abiding, and
to maintain stable home, and it was an exer-
cise in futility to offer another treatment plan
given family’s history and child’s repeated
removal from home.  Indian Child Welfare
Act of 1978, §§ 2 et seq., 102(d), 25 U.S.C.A.
§§ 1901 et seq., 1912(d).

2. Indians O134(2)

In parental rights termination proceed-
ing involving Indian child, a denial of services
is not inconsistent with requirement of Indi-
an Child Welfare Act (ICWA) that active
efforts be made to provide remedial services
and rehabilitative programs designed to pre-
vent breakup of Indian family if it is clear
that past efforts have met with no success;
although the state must make active efforts
under the ICWA, it need not persist with
futile efforts.  Indian Child Welfare Act of
1978, § 102(d), 25 U.S.C.A. § 1912(d).

3. Indians O134(2)

Under Indian Child Welfare Act
(ICWA), active efforts to provide remedial
services and rehabilitative programs de-
signed to prevent the breakup of the Indian
family before a party can commence proceed-
ings to terminate parental rights or place
Indian child in foster care need not be part of
a treatment plan offered as part of current
dependency proceedings; a social services de-
partment may engage in active efforts by
providing formal or informal efforts to reme-
dy a parent’s deficiencies before dependency
proceedings begin.  Indian Child Welfare
Act of 1978, § 102(d), 25 U.S.C.A. § 1912(d).

4. Indians O134(2)

Under Indian Child Welfare Act
(ICWA), court may terminate parental rights
without offering additional services when a
social services department has expended sub-
stantial, but unsuccessful, efforts over several
years to prevent breakup of family, and there
is no reason to believe additional treatment
would prevent termination of parental rights.
Indian Child Welfare Act of 1978, § 102(d),
25 U.S.C.A. § 1912(d).

5. Indians O134(4)

Testimony of expert, a licensed profes-
sional counselor, that placing Indian child
with father would likely result in serious
emotional and physical damage was sufficient
to support findings necessary under the Indi-
an Child Welfare Act (ICWA) to terminate
father’s parental rights.  Indian Child Wel-
fare Act of 1978, § 102(f), 25 U.S.C.A.
§ 1912(f).

6. Indians O134(4)

Witness was not required to have special
knowledge of Indian life to be qualified to
testify under Indian Child Welfare Act
(ICWA) in proceeding to terminate father’s
parental rights, where determination of unfit-
ness was based on father’s emotional illness,
a consideration that was culturally neutral,
expert had bachelor’s and master’s degree in
counseling psychology and was licensed pro-
fessional counselor.  Indian Child Welfare
Act of 1978, § 102(d), 25 U.S.C.A. § 1912(d).
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7. Infants O181

Finding that father had emotional illness
which rendered him unfit and warranted ter-
mination of parental rights was supported by
testimony of therapist that father had a per-
sonality disorder and suffered from broad
range of emotional impairments, as evi-
denced by limited range of emotion and af-
fect, lack of parental empathy, and projection
of feelings onto child, and that father was
unable to stay away from drugs and criminal
activity to keep child safe.  West’s C.R.S.A.
§§ 19–3–508(1)(e)(I), 19–3–604(1)(b).

8. Infants O158

The term ‘‘emotional illness,’’ within
meaning of statute allowing for termination
of parental rights based on emotional illness
of parent, did not require a showing that
father had been diagnosed with schizophre-
nia, psychosis, or manic depression; it is suf-
ficient that there was evidence he had long-
standing emotional conditions that rendered
him unable to provide for needs of his child.
West’s C.R.S.A. § 19–3–604(1)(b)(I).

9. Infants O178

Evidence supported findings that there
were no less drastic alternatives to termi-
nation of parental rights and that terminat-
ing parental rights was in Indian child’s best
interests; caseworker recommended that
child be placed with grandparents because he
needed permanency, and his grandparents
wanted to adopt him, and caseworker, thera-
pist, clinical psychologist, and representative
all testified that termination of parental
rights and adoption were appropriate for
child and were in his best interests.  West’s
C.R.S.A. § 19–3–604(1).
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David Frankel, Assistant County Attorney,
Andrea Nina Atencio, Assistant County At-
torney, Grand Junction, Colorado, for Peti-
tioner–Appellee.

Kellie L. Starritt, Guardian Ad Litem.

Rennard E. Hailey, Grand Junction, Colo-
rado, for Respondent–Appellant.

Opinion by Judge ROTHENBERG.

K.S. (father) appeals from the judgment
terminating his parent-child legal relation-
ship with his son, K.D. We affirm.

In 2001, K.D. was removed from his par-
ents’ care by the Mesa County Department
of Human Services (the department) because
the parents had neglected him, had used
drugs, and had engaged in domestic violence.
In 2004, he was removed again because both
of his parents were incarcerated.  However,
after both of these removals, the parents
completed their treatment plans, and K.D.
was returned to their care.

In 2005, father was arrested again, and the
mother was incarcerated.  Accordingly, the
department removed K.D. again from his
parents’ care and filed the petition on his
behalf in this case.  The mother’s parental
rights to K.D. were eventually terminated,
and she is not a party to this appeal.

Because father asserted he is Native
American, the court instructed the depart-
ment to notify the Citizen Potawatomi Nation
(the CPN) that dependency proceedings had
begun.  The CPN intervened and did not
object to the child’s being adjudicated as
dependent and neglected.  The CPN also
requested that the court not offer father
another treatment plan, despite his past com-
pletion of treatment, because he continued to
place K.D. at risk.

The department then filed a motion, pursu-
ant to §§ 19–3–508(1)(e)(I) and 19–3–
604(1)(b), C.R.S.2006, asserting that no ap-
propriate treatment plan could be devised for
father because he suffered from an emotional
illness.  The department also sought termi-
nation of father’s parental rights.  Following
a hearing, the court granted the motion.

I.

[1] Father contends the trial court erred
in finding that ‘‘active efforts’’ were made to
provide remedial services and rehabilitative
programs designed to prevent the breakup of
the Indian family and that these efforts had
proved to be unsuccessful, as required by the
Indian Child Welfare Act of 1978, 25 U.S.C.
§ 1901, et seq. (2000) (ICWA).  Father main-
tains that 25 U.S.C. § 1912(d) mandates that
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the court provide him with a treatment plan
in the instant proceedings to satisfy the ‘‘ac-
tive efforts’’ requirement of the statute.  We
are not persuaded.

Pursuant to 25 U.S.C. § 1912(d), any party
seeking to terminate parental rights to an
Indian child ‘‘shall satisfy the court that ac-
tive efforts have been made to provide reme-
dial services and rehabilitative programs de-
signed to prevent the breakup of the Indian
family and that these efforts have proved
unsuccessful.’’  ‘‘Active efforts’’ are equiva-
lent to reasonable efforts to provide or offer
a treatment plan in a non-ICWA case and
must be tailored to the circumstances of the
case.  In re Adoption of Hannah S., 142
Cal.App.4th 988, 48 Cal.Rptr.3d 605 (2006).

[2] A denial of services is not inconsistent
with the ‘‘active efforts’’ requirement of the
ICWA ‘‘if it is clear that past efforts have
met with no success.’’  In re Adoption of
Hannah S., supra, 142 Cal.App.4th at 998, 48
Cal.Rptr.3d at 612.  Although the state must
make ‘‘active efforts’’ under the ICWA, it
need not ‘‘persist with futile efforts.’’  People
in Interest of J.S.B., 691 N.W.2d 611, 621
(S.D.2005);  see also People in Interest of
P.B., 371 N.W.2d 366, 372 (S.D.1985)(a social
services department is not charged with the
duty of persisting in efforts that ‘‘can only be
destined for failure’’).

[3] Contrary to father’s arguments, we
conclude the ‘‘active efforts’’ required by 25
U.S.C. § 1912(d) need not be part of a treat-
ment plan offered as part of the current
dependency proceedings. A department may
engage in ‘‘active efforts’’ by providing for-
mal or informal efforts to remedy a parent’s
deficiencies before dependency proceedings
begin.  See People in Interest of P.B., supra
(voluntary services program is sufficient to
comply with ICWA’s requirement of ‘‘active
efforts’’).

[4] In other words, the court may ter-
minate parental rights without offering ad-
ditional services when a social services de-
partment has expended substantial, but
unsuccessful, efforts over several years to
prevent the breakup of the family, and
there is no reason to believe additional
treatment would prevent the termination

of parental rights.  E.A. v. State Div. of
Family & Youth Servs., 46 P.3d 986 (Alas-
ka 2002);  see also People in Interest of
J.S.B., supra (court could terminate paren-
tal rights without additional services when
a social services department has worked
with a family for several years, the child
had been removed from parental custody
three times because of substance abuse re-
lated neglect, and the parents continued to
use drugs).

Here, the court found, with record support,
that ‘‘active efforts’’ were made because of
the extensive services provided to father by
the department during the previous two de-
pendency cases.  The caseworker testified at
the hearing that she had created treatment
plans for the family during the prior two
dependency proceedings that were approved
by the court;  that previous treatment plans
had required father to treat his drug prob-
lem, to have his mental health assessed and
treated, to address his issues with domestic
violence, to remain lawabiding, and to main-
tain a stable home;  that it was an ‘‘exercise
in futility’’ to offer another treatment plan;
and that it was not in K.D.’s best interests
for father to attempt another treatment plan.

There was also evidence that father had
been evaluated twice for substance abuse and
had received parenting and domestic violence
assessments, and that the department had
offered the family every available service to
complete these plans.

The CPN representative urged the court
not to offer father another treatment plan
because of the family’s history and K.D.’s
repeated removal from the home.  The rep-
resentative also testified that ‘‘active efforts’’
had been provided to this family more than
once, but had failed to reunify the family.

We therefore conclude there is record sup-
port for the trial court’s findings that ‘‘active
efforts’’ were made in this case to reunite the
family, as required by the ICWA, and that it
would have been futile to offer additional
services to father.  Accordingly, we reject
father’s contention.

II.

[5] Father next contends the termination
of his parental rights must be reversed be-
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cause there was no expert testimony that
continued custody of the child by him would
likely result in serious emotional or physical
damage to the child, as required by the
ICWA. Again, we disagree.

To terminate parental rights, the ICWA
requires a court to find beyond a reasonable
doubt, including by the testimony of ‘‘quali-
fied expert witnesses,’’ that continued custo-
dy of the child is likely to result in serious
emotional or physical damage to the child.
25 U.S.C. § 1912(f).

The ICWA does not define ‘‘qualified ex-
pert witness.’’  But the Guidelines for State
Court, Indian Child Custody Proceedings, 44
Fed.Reg. 67,584 (Nov. 26, 1979) (Guidelines),
promulgated by the Department of the Inte-
rior, state that a person may be an expert if
he or she is a professional person having
substantial education and experience in the
area of his or her specialty.  Guidelines, su-
pra, 44 Fed.Reg. at 67,593;  People in Inter-
est of R.L., 961 P.2d 606 (Colo.App.1998).
Although the Guidelines are not binding,
they are considered to be persuasive by state
courts.  B.H. v. People in Interest of X.H.,
138 P.3d 299 (Colo.2006).

The Guidelines suggest that persons most
likely to meet the requirements for a quali-
fied expert witness would possess special
knowledge of Indian culture and society.
However, such special knowledge is not re-
quired if termination is based on parental
unfitness unrelated to Indian culture or soci-
ety.  Under those circumstances, it is suffi-
cient if the witness has substantial education
and experience in his or her area of specialty.
People in Interest of A.N.W., 976 P.2d 365
(Colo.App.1999);  People in Interest of R.L.,
supra.

[6] Here, the determination of unfitness
supporting the termination was based on fa-
ther’s emotional illness, a consideration that
is culturally neutral.  Thus, the witness qual-
ified to testify as an expert pursuant to 25
U.S.C. § 1912(f) was not required to have
special knowledge of Indian life.  It was suf-
ficient that she had substantial education and
experience in the area of her specialty.  See
Guidelines, supra, 44 Fed.Reg. at 67,593;
People in Interest of R.L., supra.

A parenting program therapist testified at
trial that she had a bachelor’s and master’s
degree in counseling psychology and was a
licensed professional counselor in Colorado.
The court found she was qualified to testify
as an expert in child development and indi-
vidual and family therapy.

The expert witness called in this case is a
professional person with substantial edu-
cation and experience in her speciality and
could properly testify about culturally neu-
tral reasons for termination of parental
rights in accordance with the ICWA. See
People in Interest of R.L., supra.  Accord-
ingly, we conclude her testimony that placing
K.D. with father would likely result in seri-
ous emotional and physical damage is suffi-
cient to support the findings necessary under
the ICWA to terminate parental rights.  See
People in Interest of R.L., supra.

III.

[7] Father next contends the trial court
erred in finding he had an emotional illness
within the meaning of §§ 19–3–508(1)(e)(I)
and 19–3–604(1)(b), because the experts who
testified about his emotional illness did not
interview him.  We are not persuaded.

Section 19–3–604(1)(b) provides that a trial
court may terminate the parent-child legal
relationship if clear and convincing evidence
establishes an appropriate treatment plan
cannot be devised to address the unfitness of
the parent.

Among the bases for a finding of unfitness
under the statute are ‘‘[e]motional illness,
mental illness, or mental deficiency of the
parent of such duration or nature as to ren-
der the parent unlikely within a reasonable
time to care for the ongoing physical, mental,
and emotional needs and conditions of the
child.’’  Section 19–3–604(1)(b)(I), C.R.S.
2006;  see People in Interest of C.S.M., 805
P.2d 1129 (Colo.App.1990).

[8] We view it as significant that the
General Assembly used both ‘‘emotional ill-
ness’’ and ‘‘mental illness’’ in the text of
§ 19–3–604(1)(b)(I), thus suggesting they are
to be given different meanings.  Contrary to
father’s contention, the term ‘‘emotional ill-
ness’’ does not require a showing that he has
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been diagnosed with schizophrenia, psycho-
sis, or manic depression.  It is sufficient that
there was evidence he has longstanding emo-
tional conditions that render him unable to
provide for the needs of his child.  See Peo-
ple in Interest of S.J.C., 776 P.2d 1103 (Colo.
1989).

Here, the trial court found father had an
emotional illness within the meaning of § 19–
3–604(1)(b)(I).  This finding was supported
by the testimony of the therapist, who stated
that, as part of her professional duties, she
performed diagnoses.  She explained that to
diagnose a personality disorder, she would
consider a person’s history, pattern of behav-
ior, and interactions.

The therapist testified that father had a
personality disorder, but that she could not
determine without further information
whether it was an antisocial or a narcissistic
personality disorder.  The therapist ex-
plained that father suffered from a broad
range of emotional impairments, as evi-
denced by his limited range of emotion and
affect, his lack of parental empathy, and his
projection of his feelings onto K.D. She fur-
ther testified that he was unable to learn
from his mistakes, change his lifestyle, or
moderate his criminal behavior or substance
abuse, and that he had established the pat-
tern of behavior critical for a diagnosis of a
personality disorder by having K.D. removed
from his custody three times.

The therapist further testified that father
did not consider or understand the impact of
his behavior on K.D., nor was he able to put
aside his own wants and needs to focus on
K.D. According to the therapist, father was
unable to stay away from drugs and criminal
activity to keep the child safe.

She also testified that she had assessed
father during the 2004 case, and that, al-
though she was unable to interview him in
the instant proceedings—presumably be-
cause he was incarcerated out of state—she
had updated her assessment of him.

Relying on People in Interest of S.J.C.,
supra, father contends his substance abuse
could not constitute a basis for finding he has
an emotional illness because there is a dis-
tinction between alcohol abuse and emotional

illness.  However, the court in S.J.C. drew no
distinction between a personality disorder
and alcohol abuse.  To the contrary, the su-
preme court there concluded that a parent’s
conduct, including his substance abuse, fell
within the ‘‘core meaning’’ of emotional ill-
ness.  People in Interest of S.J.C., supra, 776
P.2d at 1107.  In any event, the trial court’s
findings here were not based solely on fa-
ther’s substance abuse.  They were also
based on his personality disorder.

We therefore conclude the record supports
the trial court’s finding that father had an
emotional illness.  Accordingly, the trial
court did not err in terminating his parental
rights.  See People in Interest of C.A.K., 652
P.2d 603 (Colo.1982).

IV.

Relying on § 19–3–604(1)(b) and (c), C.R.S.
2006, father next contends the trial court
erred in finding he was unfit.  However, we
do not address his contention under § 19–3–
604(1)(c), because the court made no findings
under that section.  We also do not address
his argument that the court erred in finding
he was unfit under § 19–3–604(1)(b), because
the record supports the finding that father
was unfit because of an emotional illness, see
§ 19–3–604(1)(b)(I), and that no appropriate
treatment plan could be devised to address
his illness.

V.

[9] Father next contends the trial court
erred in finding there was no less drastic
alternative to termination of parental rights
and concluding that termination was in
K.D.’s best interests.  We disagree.

Implicit in the statutory scheme for termi-
nation set forth in § 19–3–604(1), C.R.S.2006,
is a requirement that the trial court consider
and eliminate less drastic alternatives before
entering an order of termination.  People in
Interest of D.B–J., 89 P.3d 530 (Colo.App.
2004).  In considering less drastic alterna-
tives, the court must give primary consider-
ation to the physical, mental, and emotional
conditions and needs of the child.  Section
19–3–604(3), C.R.S.2006.
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Long-term or permanent placement may
not be appropriate when it does not provide
adequate permanence or otherwise meet the
child’s needs.  People in Interest of T.E.M.,
124 P.3d 905 (Colo.App.2005).

Here, the caseworker recommended that
K.D. be placed with his grandparents be-
cause he needed permanency, and his grand-
parents wanted to adopt him.  The casework-
er, the therapist, the clinical psychologist,
and the CPN representative all testified that
termination of parental rights and adoption
were appropriate for K.D., and were in his
best interests.

Thus, the evidence supports the court’s
findings that there were no less drastic alter-
natives to termination of parental rights and
that terminating parental rights was in
K.D.’s best interests.  We may not disturb
those findings on appeal.  See People in In-
terest of M.B., 70 P.3d 618 (Colo.App.2003).

Judgment affirmed.

Judge LOEB and Judge TERRY concur.
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statutory meaning.
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102(13, 17), 12–6–120.5(1).
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